LEGISLATING THE INCUMBENT OUT OF OFFICE.
U NDER the English common law the officer's right or interest in the office which he held was regarded as a property right, an incorporeal hereditament., Largely because of the inherent difference between the nature and incidents of the public office at common law and those of the public office in this country, this conception never gained general acceptance here.
2 In a few cases, 3 and particularly in the decisions of the courts of North Carolina, 4 offices have been asserted to be the property of the rightful incumbent. In these decisions the officer's right has been regarded as less absolute, perhaps, than that of BLAcIKS roNi's conception, but these courts have insisted that it is none the less a property right. Nevertheless they have recognized the power of the legislature to abolish an office 5 and to decrease,( though perhaps not to abolish, 7 the compensation thereof during the term of the incumbent. They have further limited the officer's property in the office and its perquisites by recognizing his lack of power and authority to sell or assign the office or to delegate to another the performance of its duties.
8
A consideration of these limitations on the meaning of the word "property" as a designation of the right which the lawful incumbent has to the office and the incidents thereof leads one to the conclusion that the value of the term as descriptive of the relation is In that case, this remark (that the right to exercise office is as much a species of property as any other thing capable of possession) is rather a figure of speech than a judgment, determining an office to be property. It was a strong mode of expressing the right which one elected to an office has to hold and enjoy it, as against all intruders and unfounded claims; which is as perfect a right, beyond doubt, as the title of any individual to his property, real or personal. But the nature. of that right, and its liability to control by legislative action, is quite a different thing. practically destroyed by the exceptions or limitations, and that its use in this connection is consequently unfortunate. It is rather singular that the inappropriateness of using this term to describe a relation which, by his own definition, lacked so many, and bore so few, of the characteristics of property as we commonly know it did not occur to the learned justice 9 who first announced the doctrine in this country. That a term so inappropriate and so misleading and which the courts of North Carolina recognized for so long a time" should not have led to more frequent mistakes in construing the law. of officers than it did, is remarkable but fortunate. Except for the instance furnished by the case in which the relation of the officer to his office was first designated as that of the owner of property and in which it was decided that the law-making body cannot legislate an officer out of office without abolishing the office," only one or two instances of the deleterious influence of the term on the law of officers can be found in the decisions of the courts of North -Carolina. The most evident of these is a principle which is the-natural corollary of that established in the case of Hoke v. Hendersonv, i. e., that though the legislature may reduce the salary of an office during the term of an incumbent, it cannot wholly abolish it, as this would be doing by indirection what the court in the Hoke case held the legislature could not do directly.
12
When the Supreme Court of North Carolina in the case of Miat v. tllington" refused to recognize the doctrine of property in an office and therefore to deny the power of the legislature to remove the officer without abolishing the office, and in so doing expressly overruled the Hoke case, it seems that this case should have been rendered incapable of further harm in this country as a precedent, but that this has not been the result we shall attempt to show further along in this article.
In general, as has been hereinbefore said, the doctrine that a public office is the property of the lawful incumbent has found no support in this country. Our courts have been equally unanimous in their refusal to accept the doctrine that on the election or appointment of a citizen to an office and his acceptance thereof, a contract arises between him and the state which in a measure restrains the legislature from interfering with the office or officer.
14 As a result of these views as to the nature of the officers's right to office, the legislature has been conceded practically unlimited authority and control over offices, except in so far as their power is limited by the constitution of the state where it is called in question. Many limitations are placed on the power of the legislature in this respect by the constitutions of the various states. The commonest of such provisions are those which forbid the increase or decrease of the compensation of an officer during the term for which he has been chosen, 1 and those which, prohibit a shortening or lengthening of the term of office during the incumbency of one chosen to office before the passage of the act. 10 These and other less common constitutional provisions 17 accomplish what the North Carolina courts attempted to do by decision. Although the prevalence of constitutional restrictions of the sort mentioned above have occasionally led persons who have examined the law hastily to regard these limits as inherent characteristics of an officer's right to the office, it is manifest that in the absence of constitutional restrictions the legislature has absolute control over statutory offices and may abolish them,' may change the salaries thereof by increasing, diminishing of abrogating them,' 9 may lengthen or shorten the terms thereof, 20 may add to or take away from the duties either with or without increasing or diminishing the salaries thereof, " and all of these changes may be made to take effect during the terms of the incumbents who were serving when the acts were passed as well as at the close of such terms.
22
In the face of so many decisions conceding to the legislature such a broad power over offices which that body has created, it is difficult to understand how. any further question ,of the right of legislative control could have arisen. There are, however, a .few comparatively recent cases which have questioned the right of the lawmaking body to legislate an incumbent out of office by abolishing the office and in the same or a concurrent act re-creating the office under a different name with substantially the same duties.
23 If the courts in these cases mean to assert that by abolishing the office under one name and re-creating it under another no legislative intent to remove the incumbent of the old office is exhibited, and that consequently the incumbent of the old office becomes the incumbent of the new for the remainder of his term, ,we agree that their interpretation would be reasonable under certain statutes. But if they mean to say, as they undoubtedly do, that, in the absence of limitations imposed by the state constitution, the legislature has not the power by a properly worded statute to remove an officer before the end of his term and appoint or provide for the appointment of a person to immediately succeed him, they are in error. If the power to remove and appoint another without cause be conceded to the legislature, it is clear that it can accomplish this result by a properly worded statute abolishing an office under one name and re-creating it under another. So long as the North Carolina courts took the view that an office is the property of the lawful incumbent, they were consistent, at least, in holding that the legislature could not summarily and without cause remove an incumbent from office without in good faith abolishing the office. The change in the current of authority in that state caused by the overruling in Mial v. Elling- In this case the court held that the legislature could not abolish, during the term of the incumbent, an office which they had created and in the same act re-create it under another name with practically the same duties as it had borne before, and require it to be filled by a special election. This amounts to saying that an officer cannot be legislaied out of office, i. e., removed from office by the legislature, unless the office is abolished with a bona fide intent to discontinue it. The court referred to no clause of the constitution of the state which limited the power of the legislature over the office in question, and there appears to be none having that effect. In reaching its conclusion the court relied on certain Tennessee cases 27 as authorities for the principle that an office is the property of the lawful incumbent. Though certain loose statements to that effect are found in the opinions in these cases, all that is really decided by these cases is that the lawful claimant to an office who is kept out of it by another claimant has a right thereto which may be enforced 2 8 in a civil proceeding 29 and may sue and recover the salary which he would have received had he served. 30 There is nothing in the facts or opinions in these cases to indicate that anything further was meant by these loose statements than simply to express in an emphatic way the right which the lawful claimant has to the office as against one who has intruded therein.
In the court is correct in its conclusion that these decisions, with the exception of the last, uphold the principle which it asserts in this case. Thus the bad influence of these early North Carolina cases continues.
As further authority for its stand the Tennessee court cites certain cases decided by the courts of Utah, Kentucky and Louisiana. 34 In referring to these cases as authority the court overlooked the fact that in all but one of them the decision against the power of the legislature was based on the ground that the acts in question were in contravention of certain provisions of the stat6 constitution protecting the term of the officer. 35 The court in Malone v. Williams made the same mistake with respect to a certain Tennessee case which it cites in support of its conclusion14 A Utah case cited by the court in support of the principle asserted in Malone v. Williams is undoubtedly correctly decided and at first glance seems to uphold the Tennessee case. 37 In this case the city council of Ogden under legislative authority had created the office of captain of police, and the relator before the court had been appointed thereto. Subsequently an ordinance was passed discharging the relator and (as was claimed) abolishing the office. Within ten days thereafter an ordinance was passed making provision for the same office and for the appointment of an officer to fill the place. An officer was appointed under the second ordinance and a dispute arose as to which of the two claimants was entitled to hold the office. The Utah court held that the second ordinance was invalid and that the original officer was entitled to the office. In his opinion Chief Justice BARTCH said, "An officer whose term is during good behavior, or who can only be removed for cause, cannot thus be legislated out of office." The statute delegating the power to the city council to create the office and to provide for the appointment of an officer, also provided for the removal of such appointee for cause. The Utah court's decision rested on an interpretation of this statute and it construed the provision for removal for cause to exclude removal summarily. Manifestly the legislative delegation of power here bore much the same relation to the power of the council as a constitutional provision bears to the power of the legislature. Summing up, it appears that the conclusions of the court in Malone v. Williams are supported by the decisions of the court of North Carolina alone. It is only fair to the Tennessee court to say that its judgment in this case was largely based on other reasons than those to which we have referred and there is consequently no quarrel with the result reached therein. The doctrine and principles of that case in respect to the law of officers, however, are entirelyerroneous and are, and were, unsupported by any cases not overruled in the jurisdictions in which they were decided. It is to be hoped that the doctrine that the office is the property of the lawful incumbent and that the power of the legislature to deal therewith is limited by this principle will end with this case. The power of the legislature over offices, as it is in general, is absolute except as limited by constitutional provisions, and the motive inspiring the legislative act regulating an office should not be considered by the court" unless there is a veiled attempt to avoid some constitutional restriction. GORDON 
